08-08-05 14:03 From-PI I Isbury Winthrop LLP 703-905-2500 T-970 P. 020/024 F-390 

JASEN et al. - 09/855.021 
Client/Matter: 016712-0281228 



REMARK S 

Reconsideration and allowance of the present patent application based on the 
foregoing amendments and following remarks are respectfiilly requested. 

By this Amendment, claims 7, 15, 34, 35, 39. 40, 46. 53 and 67 are amended and new 
dependent claims 74-77 are added to fbrther recite the claimed invention without the 
intention of nairowing the scope of any of the claims. No new matter has been added. New 
claims 74-77 find support in the plication and are patentable for at least the same r^ns 
provided that their independent claims are patentable and for the additional features recited 
therein. Claims 1-77 are pending in this patent application, of which claims 22-33 are 
withdrawn from consideration. 

The Office Action rejects claims 1^21 and 34-73 under 35 U.S.C. §102(e) as being 
anticipated by United States patent no. US 6,449,647 to Colby et al. ("Colby"). AppKcant 
respectfully traverses the rejection because Colby fails to disclose, teach or suggest all of the 
features in the rejected claims. 

Colby discloses a content-aware flow switch that intercepts a client content request in 
an Litemet Protocol network (TCP SYNs and/or HTTP GETs from the client), and 
transparently directs the content request to a best-fit server. The best-fit server is chosen by 
the content-awaie flow switch based on the type of content requested, the quality of service 
requirements implied by die content request, the degree of load on available servers, netwoik 
congestion information, and the proximity of the cUent to available servers. (Colby, abstract 
and col. 2, lines 54-64). The content request initiates a flow, which is a series of frames 
exchanged between two connection endpoints defined by a layer 3 network address and a 
layer 4 port number pair for each end of the connection. The flow that is created in response 
to the request consists of (1) packets containing the requested content, and (2) control 
messages exchanged between the two endpoints. (Colby, col. 2, lines 5-13). 

With respect to independent claims 1 and 61, Applicant respectfully submits that 
Colby at least fails to disclose, teach or suggest a method (as recited in claim 1) or a 
computer program product including computer program code to cause a computer to perform 
a method (as recited in claim 61), the method comprising, inter alia, providing a plurality of 
TCP ports with each TCP port receiving network communications of a difTerent level of 
priority and directing a network communication to one of the plurality of TCP ports receiving 
communications of a determined level of priority as recited in claims 1 and 61. 

While Colby discloses ports. Applicant respectfully submits that the cited portions of 
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Colby fail to disclose, teach or suggest that the ports receive netwoik coixmiunications of a 
different level of priority. The ports in Colby may receive conununications of a same level of 
priority. Moreover, even if ports in Colby did receive netwoik communications of a different 
level of priority, the cited portions of Colby provide no disclosure, teaching or suggestion that 
the switch or any other device in Colby directs a network communication to one of the 
pluiality of TCP ports receiving communications of a determined level of priority. Colby 
merely discloses redirecting network cammunications to a server available to service the 
network communications. 

Therefore, for at least the above reasons. Colby fails to disclose, teach or suggest aU 
the features recited by independent claims 1 and 61. Claims 2-6 depend fiom claim 1 and are, 
therefore, patentable for at least the same reasons provided above related to claim 1 and for 
the additional features recited therein. Claims 62-66 depend from claim 61 and are, therefore, 
patentable for at least the same reasons provided above related to claim 61 and for the 
additional features recited therein. As a result. Applicants r^pectfiilly submit that the 
rejection of claims 1-6 and 61-66 under 35 U.S.C. §102(e) should be withdrawn and the 
claims allowed. 

As for independent claims 1, 40, and 53, Applicant respectfully submits that Colby at 
least feils to disclose, teach or suggest a method (as recited in claim 7) and a computer 
program product including computer program code to cause a computer to perform a method 
(as recited in claim 53), the method comprising, inter alia, determining based upon data in a 
coupon associated with a source, the coupon defining a mode of prioritization, that the 
communications trafSc should receive prioritization, and applying the mode of prioritization 
defined by the coupon to all subsequent communications traffic fiom the source until the 
mode of prioritization is tenninated or modified as recited in claims 7 and 53. Further, 
Apphcant respectiuUy submits that Colby at least fails to disclose, teach or suggest a system 
comprising, inter alia, means for determining based upon data in a coupon associated with a 
source, the coupon defining a mode of prioritization, that the communications traffic should 
receive prioritization, and applying the mode of prioritization deiSned by the coupon to all 
subsequent communications traffic from the source until the mode of prioritization is 
terminated or modified as recited in claim 40. 

While Colby discloses prioritization as a general concept, it does so in a different way 
than as recited in claims 7, 40 and 53. In particular, the switch in Colby fails, and has no 
mechanism, to persist any sort of prioritization across couteni requests. Rather, the switch in 
Colby must evaluate each content request to determine a best^fit server to handle the flow. 
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pers^ted and there would no, be a requirement ,o malre a ftll prioritization detenniuation for 
all commumcations traffic as in Colby. 

Therefore, for at least the above reasons, Colby fails to di^lose, teach or suggest all 
the features redted by mdependent clairns 7, 40, and 53. Claims 8-14 depend fiom claim 7 
^d are. therefor^ patentable for at least the same reasons provided above related to claim 7 
and for the additional features recited therein. Claims 41-45 depend from claim 40 and are. 
therefore, patentable for at least the same reasons provided above x^lated to claim 40 and for 
the additional features recited therein. Claims 5^60 depend from claim 53 and are, therefore 

patentable for at least the same reasons provided above related to claim 53 and for the 
additional features recited therein As a result. Applicants re^ectfully submit that the 
rejection of claims 7-14. 40^5 and 53-60 under 35 U.S.C. § 102(e) should be withdr^^vn and 

the claims allowed. 

Regarding independent claims 15, 46. and 67. Applicant respectfixUy submits that 
Colby at least feils to disclose, teach or suggest a method (as recited in claim 15) and a 
computer progcam product including computer program code to cause a computer to perfomi 
a method (as recited in claim 67), the method comprising, imer alia^ detennining that the 
commumcations tr^c from a chent or user should receive a mode of prioritization, and 
applying the mode of prioritization to all subsequ^it communications traffic from the client 
or user untU the mode of prioritization is temrinared or modified as recited in claims 15 and 
67. Further, AppHcant respectfoUy submits that Colby at least fails to disclose, teach or 
suggest a system comprising, inter alia, means for determining that the communications 
tmffic fiom a client or user should receive a mode of prioritization, and applyix^g the mode of 
pnontrzation to all subsequent communications traffic from the client or user until the mode 
of pnontization is temiinated or modified as recited in claim 46. 

Similarly to as discussed above, while Colby discloses prioritization as a general 
concept, it does so in a different way than as recited in claims 15, 46 and 67. In particular, the 
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switch in Colby fails, and has no mechanism, to persist any sort of prioritization across 
content requests. Rather, the switch in Colby must evaluate each content request to determine 
a best-fit server to handle the flow, irrespective of the particular client or user fiom which the 
flow request originates. leading to significant overhead. Instead, the claimed inventions of 
claims 1 5, 46 and 67 are arranged to make a determination that the communications traffic 
from a client or user should receive a mode of prioritization and apply the mode of 
prioritization to all subsequent communications traffic from the client or user until the mode 
of prioritization is teiminated or modified. Once a mode of prioritization is determined, 
subsequent communications traffic fiom the source would inherit the mode of prioritization 
until the mode of prioritization is terminated or modified lHus, the mode of prioritization is 
persisted and there would not be a requirement to make a full prioritization determination for 
all communications traffic as in Colby. 

Therefore, for at least the above reasons, Colby fails to disclose, teach or suggest all 
the features recited by independent claims 15. 46, and 67. Claims 16-21 depend from claim 
1 5 and are. therefore, patentable for at least the same reasons provided above related to claim 
15 and for the additional features recited therein. Claims 47-52 depend from claim 46 and 
are, therefore, patentable for at least the same reasons provided above related to claim 46 and 
for the additional features recited therein. Claims 68-73 depend from claim 67 and are, 
therefore, patentable for at least the same reasons provided above related to claim 67 ^d for 
the additional feaftires recited therein As a result. Apphcants respectfully submit that the 
rejection of claims 15-21, 46-52 and 67-73 under 35 U.S.C. §102(e) should be withdrawn and 
the claims allowed. 

Lastly, Applicant respectfully submits that Colby at least fails to disclose, teach or 
suggest a server comprising, inter alia, an in-line prioritization unit to determine that the 
communications traffic from a source should receive a mode of prioritization and a 
prioritization mode unit to apply the mode of prioritization to aU subsequent communications 
traffic from the source untU the mode of prioritization is teiminated or modified as recited in 
claim 34. 

Similarly to as discussed above, while Colby discloses prioritization as a general 
concept, it does so in a different way than as recited in claim 34. to particular, the switch in 
Colby foils, and has no mechanism, to persist any sort of prioritization across content 
requests. Rather, the switch in Colby must evaluate each content request to detennine a best- 
fit server to handle the flow, irrespective of the particular cHent or user from which the flow 
request originates, leading to significant oveihead. Instead, the claimed invention of claim 34 
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IS anranged to make a deteimination that the communications traffic fiom a source should 
receive a mode of prioritization and apply the mode of prioritization to all subsequent 
communications traffic from the source until the mode of prioritization is terminated or 
modafied. Once a mode of prioritization is determined, subsequent communications traffic 
from the source would inherit the mode of prioritization until the mode of prioritization is 
termmated or modified Tl.us. the mode of prioritization is persisted and there would not be a 
reqmremeirt to make a &U prioritization determination for all communications traffic as in 
Colby. 

Therefore, for at least the above reasons, Colby foils to disclose, teach or suggest aU 
the features recited by independent claim 34. Claims 35-39 depend from claim 34 and are 
patentable for at least the same reasons provided above reUted to claim 34 and for the 
additional features recited therein. Thus, Applicants respectfiilly submit that the rejection of 
clanm 34-39 under 35 U.S.C. §102(e) should be withdrawn and the claims allowed. 

All objections and rejections having been addressed, it is respectfully submitted that 
the present appUcation is in condition for allowance. If questions relating to patentability 
remain, the examiner is invited to contact the undersigned to discuss them. 

Should any fees be due, please charge them to our deposit account no. 03-3975 under 
our order no. 016712/0281228. n.e Commissioner for Patents is also authorized to cr«iit any 
over payments to the above-referenced deposit account. 
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